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STATEMENT REGARDING ORAL ARGUMENT

Oral argument is scheduled to be conducted during the week of February 7,

2011, pursuant to the letter of the Clerk of this Court dated September 3, 2010.
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STATEMENT OF THE ISSUES

In granting rehearing en banc, the Court directed Orlando Food Not Bombs

and the City of Orlando to address only the following issue: Whether the City of

Orlando’s “large-group feeding” ordinance violates the Free Speech Clause as

applied to Orlando Food Not Bombs in the circumstances of this case.

STATEMENT OF THE CASE

A. Course of the Proceedings

Appellees Orlando Food Not Bombs, Ryan Scott Hutchinson, Benjamin B.

Markeson, Eric Montanez, and Adam Ulrich accept the statement of Course of the

Proceedings of Appellant, City of Orlando.

B. Statement of Facts

By sharing food with the homeless and hungry in public parks, Orlando

Food Not Bombs conveys a message that food is a right, not a privilege. T. 125,

204. The act of sharing food is the primary means of conveying this message,

although signs, banners, shirts, and buttons also contribute, as well as

conversations with outside members of the community that occur at virtually every

meal. T. 187. In addition, Food Not Bombs conveys a powerful and re-affirming

message to the people with whom they share food that they are not second-class
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citizens, they deserve to be treated with dignity, and they have an equal right to

use the city’s public parks. T. 87, 111, 195.

Evidence presented at trial establishes that Orlando Food Not Bombs and its

members intended to convey a specific message. Ryan Hutchinson testified that

“part of the reason why we do it is to expose issues of homelessness and poverty,

to call attention to it.” T. 106. Eric Montanez testified that it was important for the

message that the conduct take place in “a public forum ... to bring light to the

issues of hunger and inequality.” T. 186. 

The record also reflects that Orlando Food Not Bombs’ message  – that food

is a right, and that homeless people are not second-class citizens – was both

received and understood by its target audiences and political and expressive.

T. 111, 124, 125, 204. Mayor Buddy Dyer testified that he believed Orlando Food

Not Bombs provided food to the homeless only to convey its political message --

not necessarily to help the homeless. T. 231. In addition, in a video of the food-

sharing event which took place November 24, 2006, Orlando Police Officer

Shawn Dunlap tells the participants, “I understand this is more of a political

statement than anything else ...” R: 88 at 7 (citing Pl. Ex. 5 (at approximately the

3:55 minute mark)). Finally, even a witness presented by the City, neighborhood
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resident Richard Boney, acknowledged that Orlando Food Not Bombs had a

political agenda. T. 318.

The record contains unrebutted evidence that the message intended for those

who attend the food-sharings was understood. As Bruce Shawen, a homeless man,

testified, the food-sharing “gives the people that are there a sense of hope that they

see that not everyone looks down upon them or considers them to be second-class

citizens. There are people out there that are willing to say, “Here. Eat this. Take

this. You’re not  -- I’m not any better than you are.” T. 87.

Orlando Food Not Bombs and its individual members, including Ryan Scott

Hutchinson, Benjamin B. Markeson, Eric Montanez and Adam Ulrich, have shared

food with the homeless and hungry at several locations in downtown Orlando

beginning around January 2005. T. 178. Since May or June of 2005, they have

shared food mainly at Lake Eola Park on Wednesday evenings and, beginning in

2008, also on Monday mornings. T. 101, 180,189. They often displays signs and

banners at food sharings, such as “Money For Food Not Bombs,” and “We Won’t

Stop Until the Last Belly Is Full.” T. 108, 129, 191. In addition, many people

serving food wear shirts and buttons with political messages, including “End

Hunger Now” and “Food Not Bombs.” T. 85, 190-91.



 Orlando Food Not Bombs and its members feel that the word “feeding” is1

deeply offensive and reflects the City’s effort to dehumanize homeless persons
living in Orlando. Instead of the word “feeding,” Food Not Bombs prefers the term
“food sharing.”

 The ordinance creates the “Greater Orlando Park District,” see Code of the2

City of Orlando § 18A.01(24), but uses the acronym GDPD.

4

At a typical food sharing, 15 to 20 people serve food and anywhere from 40

to 120 people eat. T. 109, 179. People line up for food, eat at the picnic tables,

socialize, and often engage passers-by. The Lake Eola Park location meets Food

Not Bombs’ needs well because of its picnic area and bathrooms. It is also

centrally located, highly visible to the surrounding communities, and – perhaps

most importantly – has special significance to the city. T. 105. Lake Eola Park is

the signature park of the City of Orlando, it is the focal point of downtown

Orlando and its image is on the city’s webpage and most of its street signs. Joint

Final Pretrial Statement at 6.

On July 24, 2006, Defendant enacted Orlando City Code §§ 18A.01(23),

(24) and 18A.09-2, making it unlawful to participate in a “large group feeding ,” 1

which “is defined as an event intended to attract, attracting, or likely to attract

twenty-five (25) or more people, including distributors and servers, in a park or

park facility owned or controlled by the City, including adjacent sidewalks and

rights-of-way in the GDPD,  for the delivery or service of food.” § 18A.01(23).2
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Violation of the ordinance is punishable by a fine of up to $500 and/or up to 60

days imprisonment. Joint Final Pretrial Statement at 7. In fact, Eric Montanez was

prosecuted for violating the ordinance but was acquitted. T. 199-200.

The preamble to the ordinance claims the so-called “large-group feedings”

have created problems with litter, competition for park space, and crime in

downtown parks. Ordinance of 7-24-2006, Doc. # 0607241012. The City

presented no evidence at trial that “large-group feedings” contributed to those

problems in any way. Evidence was admitted, however, that the intent of the

ordinance was “to move the large groups of homeless out of downtown and create

less of a ‘situation’ for the businesses, residents, etc. in the Lake Eola/Thornton

Park neighborhoods when these groups disperse after feedings occur.” Pls.’ Ex. 3

(June 12, 2006, e-mail of Chase Smith, Assistant to City Commissioner Patty

Sheehan).

The preamble to the ordinance also provides that “the City is committed to

and has provided for and set aside reasonable, ample, alternative land space within

the GDPD for large group feeding of the homeless by religious and other

organizations which land is not covered by or affected by the restrictions of this

ordinance.” Ordinance of 7-24-2006, Doc. # 0607241012. The area the city

designated for such purpose, known as Sylvia Lane, is a parking lot under a



 The District Court found there is no evidence that the amount of garbage3

to be collected has increased as a result of large group feedings. R: 88 at 9.

6

highway, adjacent to a power transfer station, and surrounded by a ten-foot barbed

wire fence. It is isolated from the community, available for use only between 9

a.m. and 4 p.m., has no running water, and is in an area known to be infested with

drugs and violence, where a homeless man was beaten to death. T. 113-14, 191,

194. The district court referred to this location as an entirely unacceptable Ghetto

alternative to the downtown parks. June 26, 2008 Order (Doc. 79) at 3 n.4. 

The record contains little, if any, evidence supporting the preamble’s claim

that litter was left on park grounds and surrounding rights-of-way, creating

hazards to the health and welfare of citizens, birds, and animals.

In its brief, the City states as a simple fact that the food-sharing events

“generate garbage.” Brief at 8. However, the record shows that the City presented

no evidence as to the amount or type of garbage generated, whether extra efforts

by city staffers were needed to clean it up  or what hazards to the health and3

welfare of citizens, birds, and animals, if any, were caused by garbage. The

District Court found the City presented no evidence that there is any problem with

littering or garbage in the parks, let alone one connected to the food-sharing

events. R: 88 at 9.



 The City’s claim that “flimsy styrofoam plates, thin plastic cups, paper4

napkins, and plastic utensils” can be seen in a video introduced as evidence at
trial, Brief at 8-9, does not in any way prove that those items were not re-used and
certainly does not establish that they were discarded as litter on the grounds of the
park.

7

To the contrary, the record evidence shows that any garbage generated in

the course of the food-sharing is cleaned up by the participants before they leave

the park. Plaintiff Eric Montanez testified that Orlando Food Not Bombs cleans up

the picnic area at Lake Eola Park after each food-sharing event. “[W]e make sure

that that park is pristine ... We don’t like garbage. We don’t like litter.” T. 198.

Joshua Leclair, a frequent participant, although he is not a member of Orlando

Food Not Bombs, testified that Orlando Food Not Bombs does not use disposable

plates  or food wrappings. T. 131-32. He also testified that Orlando Food Not4

Bombs members and supporters pick up any garbage that was already in the park

before the food-sharings began and leave the park cleaner than they found it. T.

132. See also T. 33 (testimony of Plaintiff Brian Nichols); T. 87 (testimony of

Bruce Shawen); T. 169 (testimony of Cris Field). The District Court found that the

evidence presented shows that Orlando Food Not Bombs does not use disposable

items at their events and that its members clean up when they are done and leave

the park cleaner than it was when they arrived. R: 88 at 9.
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The preamble to the ordinance claims that excessive use of parks for “large-

group feedings” denies that park space for use by other citizens. However, in the

proceedings below, the City admitted it has no evidence that excessive use of

downtown parks for “large-group feedings” has denied use of those parks to other

citizens. R: 43 at 5 (citing Resp. to Req. for Admis., No. 5). Although the City

points to the testimony of Mayor Dyer and Ms. Early about “the City’s role in

mediating between competing interests in the use of limited park space ...” as a

justification for the ordinance, Brief at 12, the ordinance does not provide for the

denial of a permit based on multiple requests for use of the same space at the same

time. In the proceedings below, the City admitted that the only basis for denial of a

permit is an applicant exceeding the two feedings per park per year requirement.

R: 33 at 3 (citing §18A.09-2(c); Aff. of Lisa Early para. 6). The District Court

found that neither Lisa Early, the city’s director of Families, Parks and Recreation,

nor the City offered any credible evidence of overuse. R: 88 at 10 n.11.

The City presented only shreds of evidence to support that preamble’s claim

that “intimidation and criminal acts have accompanied or followed some large

group feedings in some downtown parks, affecting the safety of citizens.” At trial,

the City presented two witnesses who testified about their encounters with people

they assumed to be homeless but, more importantly, the City introduced into



 A “transient,” as defined by the police, is not necessarily the same thing as5

a homeless person. As Officer James Young explained, a person who cannot or
will not give a home address is counted as a “transient.” T. 407.

 The City presented no evidence that the one individual arrested (for the6

non-violent crimes of panhandling and possession of drug paraphernalia) near the
food-sharing event had attended the event.

9

evidence police reports which it claimed showed an increase in crime in the Lake

Eola area. Def. Ex. 12. However, the police reports fail to establish any connection

whatsoever between the Wednesday food-sharing events at Lake Eola Park and

crimes committed in the park vicinity. For example, of 19 arrests of “transients”5

reported from January 1 through June 8, 2006, only two  occurred on Wednesday6

and one of those was at 1 a.m., obviously many hours before the food-sharing

event began at 5 p.m. The City’s own evidence establishes that the fewest arrests

occurred on Wednesday and Monday, suggesting that food-sharing events may

actually reduce crime in the park vicinity.

The City highlights several “specific experiences,” Brief at 5, but

mischaracterizes the testimony of the witnesses. Cris Field, who had participated

in the food-sharings for about two years, did testify that on one occasion she saw a

man – “I will call him a gentleman because he truly is” – with a knife in his

possession, but she explained that she was not scared because “I had just been
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hugging him a few minutes before that.” She added, “Nobody was frightened.

Nobody got hurt.” T. 165, 168.

Numerous witnesses testified that they had never seen any criminal activity

at the food-sharing events. See T. 86 (testimony of Bruce Shawen, a homeless man

who regularly attends the food-sharings); T. 114 (testimony of Ryan Hutchinson);

T. 197 (testimony of Eric Montanez). The District Court found there is absolutely

no evidence of crimes being committed during the food-sharing events. R: 88 at 9.

The City relies on the testimony of William Sheaffer, an attorney, to support

its claim that the “feedings” caused significant problems. Brief at 5. However, on

cross-examination, Attorney Sheaffer admitted that his encounter with one of

those persons, a white male he confronted in the bushes on his property, did not

occur on the same day as a food-sharing. T. 332-33. He testified that he also saw

the man in the park at or about the time of a food-sharing, but he could not say

whether his observation was before or after his encounter with the man or what

day of the week it occurred. He was unable to testify that he saw any of the

individuals he encountered “either in possession of some food or holding out some

tray for food or possibly even standing in line for food.” T. 334. 

At trial, the City presented a new and different justification for the

ordinance – to distribute among the various city parks and adjacent neighborhoods



 The City misstates the evidence presented at trial by contending that “a7

historic impediment to downtown development is an over-concentration in
downtown of social services aimed at low income and homeless persons.” Brief at
4 (quoting T. 238-39, 297). Lake Eola Park is not in the Parramore neighborhood;
rather it is on the other side of Interstate 4. See T. 73 (testimony of Brian Nichols).
In his testimony at trial, the mayor identified the neighborhoods surrounding Lake
Eola as Eola South and Thornton Park. T. 242. He did not mention Parramore. Id.
The mayor also testified that the bulk of the social services are located “right here
where the courthouse is and Parramore.” T. 237-38. He also testified that while
Parramore has declined, Thornton Park has thrived. T. 238. The City’s Initial Brief
also does not mention Parramore as one of the neighborhoods next to Lake Eola
Park. Brief at 7. See also R: 88 at 3 n.4.
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the impact of the “feedings.” T. 18 (opening statement of Ms. Lombardy); T. 244

(testimony of Mayor Dyer); see also Brief at 11, 12. The City did not explain the

incongruence between its stated desire to distribute the impact of the food-

sharings among other parks and its earlier-stated desire to prevent the conditions

related to the food-sharings from spreading to nearby parks. 

In support of its new justification, the City points out the mayor’s testimony

that the purpose of the ordinance was to fairly distribute among the various city

parks and neighborhoods  the impact of the “feedings.” Brief at 12 (citing T. 241,7

144); see also, e.g., T. 253, 257 (testimony of Charles Smith). But the City does

not cite, and did not present, any evidence which substantiated the existence of

that purported “impact” or “condition.” The City relies on the testimony of Lisa

Early, the Director of Families, Parks and Recreation, to state that the ordinance



 The City claims there are 42 parks available for use by Plaintiffs, Brief at8

12-13, but Ms. Early was able to identify only nine parks (other than the two
already used by the Plaintiffs in this case) that have some combination of picnic
areas, restrooms and/or pavilions. T. 346-48.
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was designed to have the least negative impact on people seeking to use the City’s

parks. Brief at 12 (citing T. 369-79). The City fails to acknowledge that the

homeless and hungry citizens, as well as the people who come to the park to offer

whatever help they can, are “people seeking to use the City’s parks.” The City

does not recognize that these citizens were relegated to play a perpetual game of

musical chairs, moving from park to park to park,  or holding the food-sharings in8

an abandoned parking lot that the District Court described as a “Ghetto” entirely

unacceptable to the Court. R: 79 at 3 n.4.

The City now attempts to disavow Sylvia Lane, the commonly used name

for the “reasonable, ample, alternative land space” set aside by the City “for large

group feeding of the homeless.” Brief at 16-18; see Preamble to the Ordinance.

However, the record evidence establishes that the City designated Sylvia Lane as a

place for groups desiring to provide food to homeless persons. T. 244, T. 256, R:

20 ¶ 33, R: 24 ¶ 25; see also R: 20 ¶ 20, R: 24 ¶ 20. The record evidence also

establishes that it is not reasonable or ample. It is an abandoned parking lot

surrounded by a chain-link fence topped with barbed wire, under a highway
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overpass and next to a power distribution substation. T. 35, 113, 192-93. It has no

bathrooms where people can wash their hands before they eat or serve food. Its

limited hours make it impossible for people with jobs, both the homeless people

themselves and those who want to provide food to poor and hungry and homeless

people, to participate in the evening meal that has been offered at Lake Eola Park

since before the ordinance was passed. T. 35, 75 (testimony of Brian Nichols); T.

113-14 (testimony of Ryan Hutchinson); T 144-45, 162-63 (testimony of Diane

Kelly); T 192-94 (testimony of Eric Montanez); see also R: 24 at 4 (City’s

admission). The District Court described as it a “Ghetto” entirely unacceptable to

the Court. R: 79 at 3 n.4.

C. Statement of the Standard of Review

In cases in which there is a claim of denial of rights under the Federal

Constitution, this Court’s review of the District Court’s findings of “constitutional

facts,” as distinguished from ordinary historical facts, is de novo. CAMP Legal

Def. Fund, Inc. v. City of Atlanta, 451 F.3d 1257, 1268 (11th Cir. 2006); Niemotko

v. Maryland, 340 U.S. 268, 271, 71 S. Ct. 325, 327 (1951). However, due to his

familiarity with the testimony and exhibits, the trial judge was in a superior

position to make determinations about the credibility of the witnesses. See AmBrit,

Inc. v. Kraft, Inc., 812 F.2d 1531, 1547 (11th Cir. 1986). The District Court was
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well within its discretion to rely on what it deemed to be the greater weight of the

more persuasive and credible evidence presented at trial.
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SUMMARY OF THE ARGUMENT

The District Court correctly ruled that the City of Orlando’s “large-group

feeding” ordinance violates the free speech rights of Orlando Food Not Bombs

and its members. In determining that Orlando Food Not Bombs’ acts of sharing

food with homeless and hungry people in a downtown public park are expressive

conduct protected by the First Amendment, the District Court correctly relied on

the record evidence showing that Orlando Food Not Bombs intended to convey a

political message and that its message was likely to be, and in fact was, understood

by those who observed it. Even the mayor and an Orlando police officer

recognized that the food-sharing events conveyed a political message. 

The District Court correctly found there is no record evidence that the

ordinance furthers a substantial governmental interest. At trial, the City failed to

present sufficient evidence to support its professed concerns in support of the

ordinance. In addition, previously existing city ordinances address all of the City’s

professed concerns. Unfounded government justifications are an insufficient basis

for restricting constitutionally protected activity.

This Court should affirm the District Court’s judgment for Orlando Food

Not Bombs because the ordinance stifles, without adequate justification, its

political messages about hunger, poverty and homelessness. 



 The City acknowledges that the Johnson test of when conduct is9

sufficiently expressive to come within the First Amendment’s protection remains
good law. Brief at 25.
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ARGUMENT AND CITATIONS OF AUTHORITY

I. The District Court correctly held that 
Orlando Food Not Bombs’ food-sharings qualify
as expressive conduct under the First Amendment

Sharing food with hungry and homeless individuals in the middle of

downtown Orlando, in the City’s signature park, is expressive conduct. In making

its correct determination that the food-sharing events are protected as expressive

conduct under the First Amendment, the District Court applied the test  of Texas v.9

Johnson, 491 U.S. 397 (1989):

In deciding whether particular conduct possesses sufficient communicative
elements to bring the First Amendment into play, we have asked whether an
intent to convey a particularized message was present, and whether the
likelihood was great that the message would be understood by those who
viewed it.

R: 88 at 6 (quoting Johnson, 491 U.S. at 404 (internal quotation marks omitted));

see also Spence v. Washington, 418 U.S. 405, 410-11 (1974). The Supreme Court

later relaxed the Johnson standard in Clark v. Community for Creative Non-

Violence, holding that the message need only “reasonably be understood by the

viewer to be communicative.” 468 U.S. 288, 294 (1984). But even under Johnson,

the record evidence – especially testimony from the City’s own witnesses –



 The City previously acknowledged that Orlando Food Not Bombs had the10

intent to convey a particularized message: “This group [Plaintiff Orlando Food
Not Bombs] shares food with the homeless and hungry in Orlando to ‘call
attention to society’s failure to provide food and housing to each of its members
and to reclaim public space.’” R: 33 at 6.
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demonstrates that Orlando Food Not Bombs’ food-sharing events are expressive

conduct.

A. The record evidence is undisputed 
that Orlando Food Not Bombs 
intended to convey a message

Although the City now  attempts to dispute whether Orlando Food Not10

Bombs intended to convey a message, the record is clear. Members Ryan

Hutchinson and Eric Montanez both testified that the group intends to convey a

message through its food-sharing activities. T. 110-11 (testimony of Ryan

Hutchinson), T. 186 (testimony of Eric Montanez); see also Markeson Decl. ¶ 5.

The record evidence is undisputed that communicating the tragedy of

hunger and homelessness to others is an essential purpose of the activity of

sharing food in public parks. T. 106 (testimony of Ryan Hutchinson; T. 186-88

(testimony of Eric Montanez); see also Markeson Decl. ¶¶ 4-7. 

The District Court rejected the City’s argument that the message Orlando

Food Not Bombs intends to convey is not particularized because each of the



 Counsel for the city objected to Mr. Hutchinson speaking for Orlando11

Food Not Bombs as a group and his response was limited to his own opinion of
his own intent. T. 111.
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witnesses described their intended message in slightly different terms.  The11

District Court correctly found that the “minor differences” in their testimony did

not undercut the fact that all the members of Orlando Food Not Bombs described

the same basic substantive message. R: 88 at 7.

If the intention had been mere to provide food, Orlando Food Not Bombs

and its members could have provided meals individually, or in small groups, or

even in the City’s designated site, out of sight of the public. The very purpose of

the gatherings at the picnic area of Lake Eola Park was to call attention to the

community’s problems with hunger and homelessness. This is classic expressive

conduct.

B. The record evidence establishes that the message
was understood by those who viewed it

The District Court, relying in part on statements by the mayor and a city

police officer, correctly found that Orlando Food Not Bombs and its members are

conveying a message that is likely to be, and is in fact being, understood by the

public. R: 88 at 7 (citing T. 230-31; Pl. Ex. 5). As the District Court points out, the

City’s argument that the message is not likely to be understood is undercut by the
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testimony of Mayor Dyer, who stated that he believed that Orlando Food Not

Bombs provides food to the homeless only to convey its political message -- not

necessarily to help the homeless. Id. In addition, in a video of the food-sharing

event which took place November 24, 2006, Orlando Police Officer Shawn

Dunlap tells the participants, “I understand this is more of a political statement

than anything else ...” R: 88 at 7 (citing Pl. Ex. 5 (at approximately the 3:55

minute mark)). Finally, even a witness presented by the City, neighborhood

resident Richard Boney, acknowledged that Orlando Food Not Bombs had a

political agenda. T. 318.

Mr. Hutchinson testified that the food-sharing conveys different messages

to different audiences, the homeless and hungry people who come to the food-

sharing and the community at large. T. 110-11. The record contains unrebutted

evidence that the message intended for those who attend the food-sharings was

understood. As Bruce Shawen, a homeless man, testified, the food-sharing “gives

the people that are there a sense of hope that they see that not everyone looks

down upon them or considers them to be second-class citizens. There are people

out there that are willing to say, “Here. Eat this. Take this. You’re not  -- I’m not

any better than you are.” T. 87.
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When the City’s own witnesses, including its highest-ranking official and a

police officer responsible for enforcing the ordinance, concede at trial that

Orlando Food Not Bombs’ message was getting through, the City should not now

be heard to argue that the message when unnoticed. The record establishes that

Orlando Food Not Bombs’ food-sharing events satisfy both Johnson and Clark

and thus are constitutionally protected speech.

The City analogizes food-sharing events to law school military recruitment

to argue that food sharing is not “inherently expressive conduct.” Brief at 43-44.

Relying on Rumsfeld v. Forum for Academic & Institutional Rights, Inc., 547 U.S.

47 (2006) (hereafter “FAIR”), the City attempts to argue that the conduct of

Orlando Food Not Bombs is much like the conduct of the law schools in that “[a]n

observer who sees military recruiters interviewing away from the law school has

no way of knowing whether the law school is expressing its disapproval of the

military, all the law school’s interview rooms are full, or the military recruiters

decided for reasons of their own that they would rather interview someplace else.”

547 U.S. at 66. The City claims that Orlando Food Not Bombs’ “conduct of

feeding in the park could be a picnic, a party, a field trip, a festival or something

else entirely.” Brief at 44. FAIR held that the necessity of explanatory speech

signals that the conduct at issue is not inherently expressive. 547 U.S. at 66. The



 The City relies on the District Court’s statement that the message was12

probably “enhanced by their use of signs, t-shirts and buttons,” Brief at 43 (citing
R: 88 at 7), but that statement supports Orlando Food Not Bombs by showing that
the message – already present – was merely enhanced, not made, by the ancillary
signs.

21

City contends that the t-shirts and banners provided the message and that even

with them, Orlando Food Not Bombs’ message was not clearly understood. The

City’s argument is without merit for several reasons.

First, as a threshold matter, FAIR is not applicable, as it is a compelled

speech case, which the City has previously conceded is not an issue in the case at

bar. Second, the City mischaracterizes the speech element of the food-sharing

events. The City argues that the t-shirts and banners are the speech, while the act

of sharing food is merely facilitative. But in fact, the very act of sharing food is the

conduct that contains the message. T. 125 (stating that the message is “visual”);

T. 110, T. 204.  The message – that homeless people are entitled to food and12

equal treatment – conveyed through Orlando Food Not Bombs’ food-sharing

conduct, warrants the same First Amendment protection as other recognized forms

of protected symbolic speech. See Brown v. Louisiana, 383 U.S. 131, 147 n.5

(1996) (sitting at a lunch counter to protest segregation); ACORN v. City of Tulsa,

835 F.2d 735, 737 (10th Cir. 1987) (tents and shanties erected to protest

government policies toward the homeless population); Tinker v. Des Moines
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School District, 393 U.S. 503, 505 (1969) (wearing black armbands to protest

American military involvement in Vietnam).

II. Other courts have found that similar conduct
is protected as First Amendment speech

An even more passive activity, sleeping in a public park, has been found to

be conduct that is protected speech. See United States v. Abney, 534 F.2d 984, 985

(D.C. Cir. 1976); see also Community for Creative Non-Violence v. Watt, 703 F.2d

586 (D.C. Cir. 1983) (sleeping in public parks is “undeniably symbolic” protest

against homelessness), rev’d on other grounds sub nom. Clark v. Community for

Creative Non-Violence, 468 U.S. 288 (1984) (assuming sleeping in park to be

conduct that is constitutionally protected speech, but reversing on other grounds).

Although the City describes the Supreme Court decision in Community for

Creative Non-Violence as “particularly relevant,” Brief at 47, the City overlooks

one significant distinction. In Community for Creative Non-Violence, the Park

Service had refused to allow demonstrators to sleep in two parks where camping

was generally prohibited. Community for Creative Non-Violence, 468 U.S. at 291-

92. In the case at bar, Orlando Food Not Bombs holds its food-sharing events in a

picnic area that is generally open to the public. As the District Court observed,
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some of the City’s parks are designed to feed people and the City put amenities

there to attract people to come and eat. T. 374.

Other courts have found that conduct analogous to Orlando Food Not

Bombs’ food-sharing events is protected as First Amendment speech. In ACORN

v. City of Tulsa, 835 F.2d 735 (10th Cir. 1987), a community group erected tents

and shanties to protest federal government policies that it believed contributed to

homelessness. Id. at 737. The Tenth Circuit held that those activities qualified as

expressive conduct within the free speech guarantee of the First Amendment. Id. at

742. Similarly, in University of Utah Students Against Apartheid v. Peterson, 649

F. Supp. 1200, 1202-07 (D. Utah 1986), the court held that putting up shanties to

protest apartheid in South Africa was protected speech. In C.C.B. v. Florida, 458

So.2d 47, 49-50 (Fla. 1st DCA 1984), the District Court of Appeals determined

that the act of begging constituted speech protected by the First Amendment.

The act of sharing food with the homeless and hungry in public parks is

akin to sleeping in public parks and begging, inasmuch as they all send a strong

message, which is very likely to be understood by those who observe such

conduct, that society should not forget the poor and neglected. Thus, the District



 Despite its repeated descriptions of Lake Eola as the City’s signature13

park, the City now attempts to argue that its setting is “unremarkable.” Brief at 42.
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Court correctly found that Plaintiffs’ conduct is speech entitled to First

Amendment protection.

III. Orlando Food Not Bombs’ chosen location contributes
significantly to the communication of its messages

Orlando Food Not Bombs chose to use Lake Eola Park because, as the

District Court observed, it is “a meaningful location which, from time

immemorial, has been the traditional public forum for free speech.” R: 88 at 11.

The City itself concedes that Lake Eola Park is Orlando’s signature park and that

its image is used as a symbol of the city itself. Brief at 6; see also T. 20 (opening

argument of Ms. Lombardy); T. 339, 340 (testimony of Lisa Early) . As Benjamin13

Markeson stated in his Declaration:

Orlando Food Not Bombs holds its food-sharing events at Lake Eola Park
because it is a public park in a middle- and upper-middle class
neighborhood of condominiums and businesses ... People of privilege and
the people who profit from them are exactly the people that I as an activist
and a member of Orlando Food Not Bombs want to reach with my message.
I want them to see firsthand the gross social, economic and political
inequalities that pervade our society and produce tens of millions of victims,
the least fortunate of which almost invariably wind up as homeless people,
some of whom we in Orlando Food Not Bombs share food with. I want to
prick the consciences of the people in Thornton Park and Lake Eola
Heights, if possible. One way of doing this is by sharing food with those
who have so little in the midst of those who have so much except concern
and compassion for the least fortunate among them.
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Markeson Decl. ¶ 6; see also T. 106 (testimony of Ryan Hutchinson); T. 186-87,

194-95 (testimony of Eric Montanez).

The Supreme Court has recognized repeatedly that the context in which

expression takes place is important, for the context may give meaning to the

expression. As Justice Holmes said, “the character of every act depends upon the

circumstances in which it is done.” Schenck v. United States, 249 U.S. 47, 52

(1919); see also Virginia v. Black, 538 U.S. 343, 365-66 (2003); Spence v.

Washington, 418 U.S. 405, 409 (1974); Tinker v. Des Moines School District, 393

U.S. 503, 505-514 (1969).

The City argues that speech accompanying the conduct claimed to be

expressive cannot be considered when determining whether, in context, the

conduct is protected First Amendment speech. Brief at 32 (citing FAIR, 547 U.S.

47 (2006)). However, context can – and must – be considered. Even a well-

informed observer can’t know much about the message any conduct conveys, or

whether it conveys any message at all, unless he or she knows the context in which

it occurs. For example, burning a flag could signal strong disagreement with the

nation’s foreign policy (expressive), or it could be accidental (not expressive) or

an attempt to generate heat on a cold night (not expressive), or it could simply be



 4 U.S.C. 1 § 8(k).14
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disposing of a tattered flag in the manner prescribed by law  (perhaps expressive).14

Context gave the flag-burning at issue in Johnson its expressive character.

Occurring as it did at the end of a demonstration that coincided with the

Republican National Convention and its renomination of Ronald Reagan for

President, the “expressive, overtly political nature of the conduct was both

intentional and overwhelmingly apparent.” Johnson, 491 U.S. at 406 (1989).

Food has symbolic and expressive qualities like the flag, with even deeper

roots in America’s history. In 1773, before Betsy Ross sewed the first American

flag, the Sons of Liberty and other colonists dumped tea into Boston Harbor in a

symbolic and expressive demonstration against taxation without representation.

The powerful idea that sharing food creates relationships is central to the national

holiday of Thanksgiving, when Americans recreate the autumn harvest feast

shared in 1621 by the Plymouth colonists and the Wampanoag Indians who had

helped them survive their first year.

Relying on FAIR, the City argues that the context that can be considered in

the case at bar cannot include explanatory signs such as banners. Brief at 42. But

even if the slogans on the banners, buttons and t-shirts displayed by Orlando Food



27

Not Bombs are not actually read, they are symbols that a demonstration is taking

place and that the food-sharing has a purpose and a message beyond a mere picnic.

A particularly important part of the context that this Court should consider

is the location of the food-sharing events in “the traditional public forum for free

speech,” Orlando’s signature park in the heart of downtown. R: 88 at 11. The

Supreme Court has recognized the importance of location in determining whether

conduct is expressive. In Virginia v. Black, a statutory provision treating any cross

burning as prima facie evidence of intent to intimidate rendered the statute

unconstitutional. Black, 538 U.S. at 348. While a cross burned in someone’s yard

is a threat unprotected by the First Amendment, a cross burned at a Klan rally is a

symbol of shared group identity and ideology. Id. at 354-56. As the court

observed, “The prima facie evidence provision in this case ignores all of the

contextual factors that are necessary to decide whether a particular cross burning

is intended to intimidate. The First Amendment does not permit such a shortcut.”

Id. at 367.

Location has another importance in the First Amendment context, because

laws restricting free speech rights must “‘leave open ample alternative channels

for communicati(ng)’” the speaker’s message. Ward v. Rock Against Racism, 491

U.S. 781, 791 (1989) (quoting Clark v. Community for Creative Non-Violence,
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468 U.S. 288, 293 (1984)). In the case at bar, the City has not established, through

record evidence, that the ordinance leaves open ample alternative channels of

communication. When the ordinance was passed in July 2006, the City stated that

it was “committed to and has provided for and set aside reasonable, ample,

alternative land space ... for large group feeding of the homeless.” However, in its

brief, the City does not even mention that alternative space, commonly known as

Sylvia Lane, apparently hoping that this Court will overlook the record evidence

about it. That evidence, establishing that Sylvia Lane is inadequate because it

prohibits Plaintiffs from communicating their message to their desired audiences,

led the District Court to describe it as a “Ghetto” entirely unacceptable to the

Court. R: 79 at 3 n.4.

In applying the “ample alternative channels” requirement, it must be

remembered that “one is not to have the exercise of his liberty of expression in

appropriate places abridged on the plea that it may be exercised in some other

place.” Schneider v. New Jersey, 308 U.S. 147, 163 (1939). The basic test for

gauging the sufficiency of alternative channels is whether the speaker is afforded

“a forum that is accessible and where the intended audience is expected to pass.”

Students Against Apartheid Coalition v. O’Neil, 660 F. Supp. 333, 339 (W.D. Va.

1987); accord Bay Area Peace Navy v. United States, 914 F.2d 1224, 1229 (9th



 See Million Youth March, Inc. v. Safir, 18 F. Supp. 2d 334, 347- 4815

(S.D.N.Y. 1998) (holding that New York City violated the First Amendment in
denying a permit request by the Nation of Islam to hold a massive rally in Harlem,
urging that the rally be held instead on Randall’s Island – stressing that the
Randall’s Island alternative was constitutionally inadequate because it thwarted
plaintiff’s access to its target audience, the residents of Harlem, and because
holding the rally in Harlem was part and parcel of plaintiff’s message, a message
that focused on ways to improve the lives of African-Americans); Nationalist
Movement v. City of Boston, 12 F. Supp. 2d 182, 191-93 (D. Mass. 1998) (holding
that city officials violated the First Amendment in denying a parade permit to
plaintiff organization, a self-styled “pro-democracy, pro-majority” group viewed
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Cir. 1990). A speech restriction does not leave open ample alternative channels if

the speakers are left unable to reach their intended audience. Bay Area Peace

Navy, 914 F.2d at 1229. As the Vincent court observed, “While the First

Amendment does not guarantee the right to employ every conceivable method of

communication at all times and in all places, a restriction on expressive activity

may be invalid if the remaining modes of communication are inadequate.”

Members of City Council of City of Los Angeles v. Taxpayers for Vincent, 466

U.S. 789, 812 (1984) (citations omitted). Thus, a restriction may be invalid if it

deprives speakers of “a uniquely valuable or important mode of

communication,”or if it “threaten(s)” their “ability to communicate effectively.”

Taxpayers for Vincent, 466 U.S. at 812. In performing this analysis, a court should

take account of (1) the speakers’ intended audience and (2) the extent to which

their chosen location contributes to their message.  15



by its critics as racist, anti-Semitic and anti-gay, because the city failed the
alternative channels requirement when it required the plaintiff to hold its parade in
downtown Boston rather than the plaintiff’s selected site in South Boston,
stressing that the downtown alternative was constitutionally inadequate because it
thwarted plaintiff’s access to its target audience in South Boston and because
plaintiff's selected site, the route of the traditional St. Patrick’s Day Parade, was
part and parcel of its pro-majority message: “To change the [parade’s] location,
however, was to change the character of the message ... [T]he specific place where
a message is communicated may be important to the message and, consequently,
of constitutional significance itself.”).
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The intended audiences of Orlando Food Not Bombs are both the hungry

and homeless people who come to the food-sharings and the residents of the

downtown area, passers-by in the park and the community at large. See Markeson

Decl. ¶ 7. Residents, passers-by and the community at large cannot be

communicated with from an abandoned parking lot under the expressway. See

T. 114 (testimony of Ryan Hutchinson); T. 194 (testimony of Eric Montanez). In

addition, using Sylvia Lane threatens Orlando Food Not Bombs’ ability to

communicate effectively with the hungry and homeless people who come to the

food-sharings. “By accepting that location tells them that they are second-class

citizens, that we’re okay with putting them off in the distance where their voices

can’t be heard,” Mr. Montanez testified. T. 194.

For these and other reasons, the site which the city has designated for

“large-group feedings” is inadequate because it prohibits Plaintiffs from
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communicating their message to their desired audiences and, therefore, violates

Plaintiffs’ First Amendment rights.

IV. There is no evidence that the ordinance
furthers a substantial government interest

The District Court correctly found there is no evidence that the ordinance

furthers a substantial governmental interest. R: 88 at 11. At trial, the City

professed three concerns in support of the ordinance: (1) public safety (in

particular, crime); (2) public health (litter and excess garbage); and (3) overuse of

the City’s parks (including crowding and access issues). R: 88 at 9.

With regard to public safety, the City made no showing that any crime was

related to the food-sharing events. R: 88 at 9. The record contains no evidence of

crimes committed on the days of the events, in their immediate vicinity or by

people who participated in the food-sharings. Id.; see also supra pp. 8-9. There is

absolutely no evidence of crimes being committed during the events. R: 88 at 9.

Moreover, as the District Court correctly observed, the City presented no evidence

that moving the food-sharing events to different parks would lessen the amount of

crime. Id.

To the contrary, the police reports presented by the City show that the

fewest arrests occurred on Wednesdays and Mondays, the days of the food-sharing
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events, suggesting that sharing food with hungry and homeless people may

actually reduce crime in the park vicinity. See Def. Ex. 12; see also supra pp. 8-9.

With regard to public health, the City presented no evidence that there is

any problem with littering or garbage in the parks, let alone one connected to

Orlando Food Not Bombs’ food-sharing events. R: 88 at 9. Rather, the record

evidence shows that Orlando Food Not Bombs does not use disposable items at its

events, that its members clean up when they are done and that they leave the park

cleaner than it was when they arrived. R: 88 at 9 (citing T. 197-98). The District

Court correctly concluded that even if there were an increase in garbage, moving

the feedings from one park to another does nothing to lessen the garbage

collection burden placed on the City. R: 88 at 9. The Supreme Court has held that

the governmental interest in preventing litter was insufficient to justify an

ordinance that would have prohibited individuals from handing out literature to

those willing to receive it. Schneider v. State of New Jersey, Town of Irvington,

308 U.S. 147, 162-63 (1939). The Schneider court noted that a city has the power

to punish individuals who throw leaflets on the ground, rather than those who

hand out leaflets. Id.; accord Jews for Jesus, Inc. v. MBTA, 984 F.2d 1319, 1324

(1st Cir. 1993) (“littering is the fault of the litterbug, not the leafletteer”); see also

Krantz v. City of Fort Smith, 160 F.3d 1214, 1219 (8th Cir. 1998). As the
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Schneider court concluded, “the public convenience in respect of cleanliness of

the streets does not justify an exertion of the police power which invades the free

communication of information and opinion secured by the Constitution.”

Schneider, 308 U.S. at 163.

With regard to overuse of the City’s parks, the District Court correctly

found that the City failed to offer any credible evidence of overuse. R: 88 at 10

n.11. In addition, the District Court correctly found that, while the City has the

right to regulate the use of its parks, the ordinance at issue does not do so. R: 88 at

10. As the District Court observed, the ordinance does not limit the number or size

of groups using a park at a particular time; nor does it regulate their activities,

require litter controls, or enhance public safety. Id. Even if the expressed concerns

were genuine, existing ordinances – which do not place restrictions on First

Amendment freedoms – already provide protection for the public. The Supreme

Court has recognized that a government’s claimed interest is not implicated when

another ordinance addressing that interest exists. Johnson, 491 U.S. at 410; see,

e.g, United States v. Albertini, 472 U.S. 675, 689 (1985) (“an incidental burden on

speech is no greater than essential ... so long as the neutral regulation promotes a

substantial government interest that would be achieved less effectively absent the

regulation”; Community for Creative Non-Violence, 468 U.S. at 287 (“if the parks



  See also Code of the City of Orlando §§ 18A.02, 18A.03, 18A.05,16

18A.06, 18A.07 (providing for the immediate arrest of any person who enters or
remains in a park after closing time).
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would be more exposed to harm without the sleeping prohibition than with it, the

ban is safe under the First Amendment”).

In the case at bar, the City’s claimed interest in preventing litter on park

grounds and surrounding rights-of-way cannot justify the ordinance at issue,

because the City already has an ordinance which prohibits littering on public

property. Code of the City of Orlando § 43.75. The City’s claimed interest in

preventing “hazards to the health and welfare of ... birds” cannot justify the

ordinance, as a city ordinance already on the books protects birds and animals on

public property. Code of the City of Orlando § 43.74. Nor can the City’s claimed

interest in preventing the purported “criminal acts [that] have accompanied or

followed some large group feedings in some parks” justify the ordinance, because

previously existing city ordinances as well as state law prohibit disorderly conduct

and other criminal activity. See, e.g., Code of the City of Orlando § 43.06

(prohibiting disorderly conduct); § 43.30 (prohibiting state misdemeanors).  At16

trial, the City’s own witness admitted that anyone engaging in illegal behavior in

the parks can be, and sometimes is, arrested for violating other ordinances and

Florida statutes. T. 372-73 (testimony of Lisa Early).
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In short, there is no record evidence that the ordinance furthers a substantial

governmental interest.

The failure of the City to provide any evidence of the purported basis for the

ordinance is even more important when viewed in light of the evidence which

shows that its asserted justifications are nothing more than a pretext for moving

homeless people out of downtown. See, e.g., Pls.’ Ex. 3 (June 12, 2006, e-mail of

Chase Smith); see also T. 297, 256-57, 288, 364, 390. When looking to the

constitutionality of a regulation, the Court may consider the underlying motives.

Church of Scientology Flag Service Organization v. City of Clearwater, 2 F.3d

1514, 1529 (11th Cir. 1993) (citing Supreme Court decisions that have struck

down laws because of improper government motives). The record evidence shows

that the ordinance seeks to suppress Orlando Food Not Bombs’ message that

homeless persons are not second-class citizens, a message that is most effectively

conveyed by sharing food with homeless persons in the City’s public spaces.

V. Unfounded government justifications are an insufficient basis\
for restricting constitutionally protected activity

The City has failed to present record evidence sufficient to support any of

its claimed objectives in enacting the ordinance restricting “large-group feedings.”

It has not proven, through record evidence, that the food-sharings cause litter,



 See, e.g., T. 242 (testimony of Mayor Dyer); T. 354 (testimony of Lisa17

Early).

 See, e.g., T. 241, 244, 245-46 (testimony of Mayor Dyer); Brief at 11, 22,18

38 (citing Def. Ex. 6), 39, 42, 53, 54.

 See, e.g., T. 257 (testimony of Charles Smith); Brief at 38, 42, 47.19
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crime, “conditions” which would likely spread to nearby parks, or any of the

“impacts” it initially set forth as justifications for the ordinance. Nor has the City

presented any evidence to support the contradictory justification it presented at

trial, when the City claimed that the purpose of the ordinance was to distribute

among the parks and adjacent neighborhoods the impact of the food-sharing

events. Rather, the City has merely assumed that the food-sharings cause

“problems, ” “impacts ” and “burdens, ” without defining any of those words in17 18 19

any way or presenting any supporting evidence. The City’s unfounded

justifications and assumptions are an insufficient basis for restricting

constitutionally protected activity.

An interest asserted by the government which is simply not implicated on

the facts of a case is insufficient to justify any infringement on First Amendment

rights. Texas v. Johnson, 491 U.S. 397, 407 (1989); Spence v. Washington, 418

U.S. 405, 414 (1974). In Johnson, the state asserted that preventing breaches of

the peace as an interest to justify the defendant’s conviction for burning a U.S.
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flag. Johnson, 491 U.S. at 407. But the only evidence offered in support that

assertion was the testimony of two witnesses who had been offended by the flag

burning. Id. Observing that a principal “function of free speech under our system

of government is to invite dispute,” the Supreme Court concluded that the state’s

asserted interest in maintaining the peace was not established by the evidence in

the case. Id. at 410 (quoting Terminiello v. Chicago, 337 U.S. 1, 4 (1949)). In

addition, the Court stated, Texas already had a statute specifically prohibiting

breaches of the peace and, therefore, the statute at issue did not serve the state’s

asserted justification. Id. at 410 (citing Boos v. Berry, 485 U.S. 312, 327-19

(1988)); see also supra pp. 29-30 (discussion of other city ordinances).

Many courts have found that insufficient evidence that the government had

studied the issues or found reliable evidence regarding the effect of the regulated

activity upon the governmental interest presumably being harmed precludes an

infringement on First Amendment rights. In Cornerstone Bible Church v. City of

Hastings, 948 F.2d 464 (8th Cir. 1991), a case involving a First Amendment free

speech and free exercise, as well as an equal protection, challenge to a zoning

ordinance, the city failed to provide factual support for the assumptions underlying

its ordinance. Id. at 470. In Krantz v. City of Fort Smith, 160 F.3d 1214 (8th Cir.



 The District Court cited Krantz with approval in Bischoff v. Florida, 24220

F. Supp. 2d 1226, 1246 (M.D. Fla. 2003).

 Even assuming, for argument’s sake, that a logical connection exists21

between handbilling activities and the actual or potential presence of litter, the
Krantz court could not find that the ordinances were narrowly tailored to serve the
purpose of preventing litter. “Although a governmental restriction does not have to
be the least restrictive or least intrusive means of regulation, it may not, under
well-established constitutional standards, curtail substantially more speech than is
necessary to accomplish its purpose, which is precisely what the ordinances do.”
Krantz v. City of Fort Smith, 160 F.3d at 1221-23.
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1998),  the city failed to establish a factual basis for concluding that a20

cause-and-effect relationship actually exists between the placement of handbills on

parked cars and litter that impacts the health, safety, or aesthetic well-being of the

city.  As in the case at bar, the city offered evidence that it had received21

complaints about handbills left on cars and that the ordinances were enacted for

the purpose of preventing litter. Id. at 1221-22. The court described the city’s

failure to establish a factual basis for its ordinance as a “flaw” in its position. Id. at

1222 (citing Cornerstone Bible Church, 948 F.2d at 469); see also Pottinger v.

City of Miami, 810 F. Supp. 1551 (S.D. Fla. 1992) (city presented no evidence that

a homeless person committed any of the crimes reported in the citizen complaints).

The District Court has previously held that “the Court may not be guided by

... community fear ...” Ray v. School District of DeSoto County, 666 F. Supp.

1524, 1535 (M.D. Fla. 1987). Three HIV-positive hemophiliac schoolchildren



 Despite the unquestioned danger of AIDS and the near-hysteria that22

existed in the 1980s about its possible spread, courts repeatedly refused to allow
school districts to exclude children from regular classes where the evidence
showed no legitimate cause for concern. See, e.g., Thomas v. Atascadero Unif.
Sch. Dist., 662 F. Supp. 376 (C.D. Cal. 1986); Doe v. Dolton Elementary Sch.
Dist., 694 F. Supp. 440 (N.D. Ill. 1988); New York State Ass’n for Retarded
Children v. Carey, 612 F.2d 644 (2nd Cir. 1979); see also School Bd. of Nassau
County v. Arline, 480 U.S. 273, 284-85 (1987).
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were kept out of regular classrooms by the school board, which asserted future

theoretical harm, including transmission of the disease in the classroom setting. In

granting a preliminary injunction admitting the Ray boys to regular classrooms,

this court found that “[s]uch theoretical harm as to transmission is not supported

by the evidence in this case.” Id. at 1535 (emphasis in original).22

Many other courts have held that unsubstantiated fear is an insufficient

basis, as a matter of law, for restricting constitutionally protected activity. See,

e.g., Tinker v. Des Moines Independent Community School District, 393 U.S. 503,

508 (1969) (“Any variation from the majority’s opinion may inspire fear .... But

our Constitution says we must take this risk.”); J.W. v. City of Tacoma, 720 F.2d

1126, 1129 (9th Cir. 1983) (striking down a municipal ordinance that restricted

group homes for former mental patients).

The United States Supreme Court has rejected the idea that criminality can

be ascribed to the unfortunate, stating that no one can seriously contend that a



 The California Legislature had passed a law prohibiting the transport of23

vagrants into the state. Edwards, 314 U. S. at 161. The law was struck down as
unconstitutional. Id. at 177.
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person without funds and without a job constitutes a “moral pestilence.” Edwards

v. California, 314 U.S. 160, 177 (1941); see also Papachristou v. City of

Jacksonville, 405 U.S. 156, 171 (1972) (criticizing presumption of criminality in

vagrancy statutes).

Like the legislature  in Edwards, the City perpetuates the same23

discriminatory assumption that homelessness and poverty is a proxy for “moral

pestilence.” Thus, the City seeks to exclude people it views as unsafe, unsanitary,

and displeasing based on generalized, unsubstantiated prejudices and fears rather

than on any legitimate government interest.
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CONCLUSION

For the forgoing reasons, Appellees ORLANDO FOOD NOT BOMBS,

RYAN SCOTT HUTCHINSON, BENJAMIN B. MARKESON, ERIC

MONTANEZ, and ADAM ULRICH respectfully request that this Court:

A. Affirm the District Court’s judgment that the Large Group Feeding

Ordinance, Code of the City of Orlando § 18A.09-2, violates Plaintiffs’ right to

free speech under the First Amendment.

B. Affirm the permanent injunction entered by the District Court

prohibiting the City of Orlando from enforcing the Large Group Feeding

Ordinance, Code of the City of Orlando § 18A.09-2.
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